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reaching across the aisle and working 
to develop a consensus, some have lim-
ited themselves to Republican-only 
Dear Colleague letters and seeking to 
pick off a few Democratic allies. Juve-
nile crime should not be a Republican 
or Democratic issue. There are things 
we can do to assist State and local law 
enforcement without partisanship and 
by consensus. 

Afterschool programs and crime pre-
vention programs should be central to 
those efforts. I hope that the Senate 
Republican leadership will join in a 
truly bipartisan effort. 

We still face the same problems and 
challenges with which we began the 
year. We need to make progress on 
encryption policy and we need to pro-
mote personal privacy in the electronic 
age. 

Given the lack of attention to con-
gressional responsibilities and the real 
problems of working families in the 
first half of this session, I fear what 
the remainder of this year may hold. 

I expect the Republican leadership 
will find time for some carefully 
choreographed media efforts and will 
make time for more personal attacks 
against the President and the First 
Lady. In an election year, I will not be 
surprised if they look to rewrite the 
Constitution of the United States 
through a series of popular-sounding 
amendments. 

I hope that the Republican majority 
will find the time to make progress on 
the legislative agenda that can make a 
difference in the lives of American peo-
ple and lead to economic opportunity 
in the coming century. 

f 

INDEPENDENT COUNSELS AREN’T 
ABOVE THE LAW, EITHER 

Mr. LEVIN. Mr. President, about one 
year from now, in June 1999, the inde-
pendent counsel law is due to expire 
unless Congress acts to renew it. In the 
Senate, the Governmental Affairs Com-
mittee, of which I am a member, is re-
sponsible for examining whether the 
independent counsel law ought to be 
reauthorized. I rise today because, as 
I’ve begun to look at the reauthoriza-
tion issues, one stands out as central to 
the law, central to the question of re-
authorization, and central to the issue 
of whether the independent counsel law 
is a tool of fairness or a weapon of poli-
tics. 

In a recent Law Day speech, inde-
pendent counsel Kenneth Starr pro-
claimed that, ‘‘No one is above the 
law.’’ He is correct. No one is above the 
law—certainly not the President, who 
was the focus of Starr’s remarks, but 
equally so, not an independent counsel. 

The question I want to discuss today 
is whether independent counsels are 
themselves complying with the law, in 
particular a provision at 28 U.S.C. 
594(f)(1), which states that independent 
counsels ‘‘shall’’ comply with the 
‘‘written or other established policies 
of the Department of Justice.’’ 

This is a straightforward provision. 
The law says ‘‘shall,’’ not ‘‘may,’’ not 

‘‘should.’’ It makes compliance with es-
tablished Justice Department policies 
mandatory, not discretionary, for 
every independent counsel. The only 
exception to this rule is where compli-
ance with Departmental policies would 
be ‘‘inconsistent with the purposes of 
the statute’’ such as, for example, com-
pliance with a policy requiring the per-
mission of the Attorney General to 
take a specific act. Barring this excep-
tion, the law’s clear general rule is 
that independent counsels must com-
ply with established Justice Depart-
ment policies. 

This provision in the law is an impor-
tant one. It is a key constraint to en-
sure that persons who are subject to 
independent counsel investigations re-
ceive the same treatment as ordinary 
citizens—no better and no worse. It is a 
key safeguard against an overly zeal-
ous prosecutor. 

The Senate felt so strongly about 
this requirement that, during the law’s 
1994 reauthorization, the Senate ap-
proved an amendment by Senator Bob 
Dole emphasizing that failure to follow 
Justice Department policies con-
stitutes ‘‘cause’’ for removing an inde-
pendent counsel from office. The final 
conference report on the law, while 
omitting the Senate provision as accu-
rate but too limiting, said, ‘‘refusal to 
follow important Department guide-
lines . . .—like many other cir-
cumstances—do provide potential 
grounds for removing an independent 
counsel from office.’’ 

Independent counsel compliance with 
Justice Department policies was im-
portant to the Supreme Court. In the 
key decision upholding the inde-
pendent counsel law, Morrison v. 
Olson, the Supreme Court referred to 
the requirement as one of the keys to 
the law’s constitutionality. The Court 
did so when determining whether the 
independent counsel law, ‘‘taken as a 
whole, violates the principle of separa-
tion of powers by unduly interfering 
with the role of the Executive Branch,’’ 
in particular the Constitutional re-
quirement that the President, as head 
of the executive branch, ensure that 
the laws be faithfully executed. The 
Supreme Court stated: 

It is undeniable that the Act reduces the 
amount of control or supervision that the 
Attorney General and, through him, the 
President exercises over the investigation 
and prosecution of a certain class of alleged 
criminal activity. . . . Nonetheless, the Act 
does give the Attorney General several 
means of supervising or controlling the pros-
ecutorial powers that may be wielded by an 
independent counsel. Most importantly, the 
Attorney General retains the power to re-
move the counsel for ‘good cause,’ a power 
that we have already concluded provides the 
Executive with substantial ability to ensure 
that the laws are ‘faithfully executed’ by an 
independent counsel. No independent counsel 
may be appointed without a specific request 
by the Attorney General, and the Attorney 
General’s decision not to request appoint-
ment if he finds ‘no reasonable grounds to 
believe that further investigation is war-
ranted’ is committed to his unreviewable 
discretion. . . . In addition, the jurisdiction 

of the independent counsel is defined with 
reference to the facts submitted by the At-
torney General, and once a counsel is ap-
pointed, the Act requires that the counsel 
abide by Justice Department policy unless it 
is not ‘possible’ to do so. 

The Court then went on to say, in 
language directly relevant to this 
issue: ‘‘Notwithstanding the fact that 
the counsel is to some degree ‘inde-
pendent’ and free from executive super-
vision to a greater extent than other 
federal prosecutors, in our view these 
features of the Act give the Executive 
Branch sufficient control over the inde-
pendent counsel to ensure the Presi-
dent is able to perform his constitu-
tionally assigned duties.’’ 

The Supreme Court thus highlighted 
four ‘‘features’’ of the independent 
counsel law which enable the Attorney 
General to meet the constitutional re-
quirement that the President, as head 
of the executive branch, ensure the 
faithful execution of the law. The four 
features identified by the Court are the 
Attorney General’s sole authority to 
request appointment of an independent 
counsel, her authority to remove an 
independent counsel from office for 
good cause, her authority to define the 
scope of an independent counsel’s in-
vestigation, and the requirement that 
independent counsels must abide by 
Justice Department policy. 

Mandatory compliance with Justice 
Department policies is important not 
only for the law to be constitutional, 
but also because that compliance is one 
of the few practical constraints on the 
conduct of an independent counsel. The 
Supreme Court has held that the spe-
cial court which appoints independent 
counsels ‘‘has no power to supervise or 
control the activities of the counsel’’ it 
has appointed. Congress, legally em-
powered to oversee independent coun-
sels, has shown little interest under 
the current Republican leadership in 
monitoring independent counsels in-
vestigating the Clinton Administra-
tion. 

The law does empower the Attorney 
General to remove an independent 
counsel from office for good cause, but 
that draconian penalty is not a prac-
tical one and has never been used. For 
example, if Attorney General Reno 
were to fire independent counsel Starr 
for enforcing subpoenas served on Se-
cret Service personnel, the Republican 
Congress as well as the news media 
would have her head. The power to ter-
minate an independent counsel, while 
an essential element in the law’s archi-
tecture for purposes of constitu-
tionality, is simply not, except for un-
usual circumstances, a practical means 
for limiting an independent counsel’s 
individual prosecutorial decisions. 

That means a key remaining con-
straint on independent counsels is the 
legal requirement that they comply 
with established Justice Department 
policies. 

Yet questions have increasingly aris-
en about whether sitting independent 
counsels are acting in ways that an or-
dinary federal prosecutor would, or 
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whether they are taking actions out-
side the established practices of the 
Department of Justice. 

A prime example is an independent 
counsel subpoena so troubling that the 
Supreme Court has agreed to review it 
on an expedited basis next month. This 
subpoena was served by independent 
counsel Starr on a private attorney 
who, in 1993, met with Vincent Foster 
nine days before his suicide to discuss 
representing him during inquiries into 
the White House travel office. The 
Starr subpoena demands the notes 
taken by the attorney during that 
meeting, on the ground that the attor-
ney-client relationship dissolved upon 
Mr. Foster’s death. 

The U.S. Attorney Manual states 
that the Justice Department, ‘‘as a 
matter of policy will respect bona fide 
attorney-client relationships, wherever 
possible, consistent with its law en-
forcement responsibilities and duties.’’ 
But instead of respecting the bona fide 
attorney-client relationship between 
Mr. Foster and his attorney, Starr as-
serted a legal position that the Justice 
Department—in over one hundred 
years of criminal prosecution—has 
never taken. As Starr admits in a Su-
preme Court filing, the Foster case ‘‘is 
the first federal decision addressing the 
question . . . of whether attorney-cli-
ent privilege fully survives the client’s 
death.’’ 

A federal trial judge asked to enforce 
the Starr subpoena struck it down for 
violating attorney-client confiden-
tiality, but an appeals court, in a 2–1 
decision over a strong dissent, re-
versed. The dissenting judge wrote that 
the Starr subpoena is contrary to the 
law in all 50 states, the Supreme 
Court’s advisory committee, and model 
codes of evidence. He characterized the 
Starr subpoena as striking ‘‘a funda-
mental blow to the attorney-client 
privilege.’’ An independent counsel 
stretching that far is assuming the au-
thority of the Justice Department to 
set legal policy for the United States. 

Required compliance with Depart-
mental policies not only helps ensure 
that persons who are subjects of inde-
pendent counsel investigations receive 
the same treatment as ordinary citi-
zens, but also guards against an inde-
pendent counsel’s misuse of the author-
ity to represent the United States. De-
veloping federal legal policy is the 
province of the Justice Department, 
which is institutionally motivated and 
equipped to consider competing public 
policies, constitutional values, and the 
long-term health of the American legal 
system. It is not the province of an 
independent counsel who has a narrow 
mandate and operates without ac-
countability for legal positions that 
may reverberate throughout the fed-
eral criminal justice system. 

Yet in the Foster matter, we have an 
independent counsel arguing a dra-
matically new position, that the attor-
ney-client privilege disappears at 
death, without the Justice Depart-
ment’s ever determining whether that 

is a suitable position for the United 
States to take. 

And the prosecutorial stretch illus-
trated by the issuance of the Foster 
subpoena is not the only instance in 
which an independent counsel appears 
to have stretched his authority. Just 
last week, over the strenuous objection 
of the Justice Department and for the 
first time in the nation’s history, Starr 
asked a federal court to force Secret 
Service personnel to disclose how they 
operate and what they have observed of 
the President in the course of pro-
tecting him. No federal prosecutor has 
ever before asked a court to compel 
such testimony from a Secret Service 
agent, according to the Justice Depart-
ment. 

But Starr is undeterred by the oppo-
sition of both the Justice Department 
and Secret Service. Discounting argu-
ments regarding the safety of the presi-
dency and effective operation of Secret 
Service personnel, Starr has assumed 
the role of policymaker. In so doing, he 
has issued subpoenas which are not 
only unprecedented, but also, judging 
from the opposition of the Justice De-
partment, in violation of Justice De-
partment policy and in violation of Mr. 
Starr’s obligation to comply with Jus-
tice Department policy. 

There’s more. The Department of 
Justice has carefully constructed poli-
cies determining when government at-
torneys may contact possible targets of 
prosecution without the knowledge and 
consent of their attorney. These poli-
cies are intended to protect every citi-
zen’s right to legal counsel in the 
criminal justice arena. In a Depart-
mental regulation, 28 CFR 77.8, the 
Justice Department explicitly pro-
hibits federal prosecutors from offering 
an immunity deal to a target without 
the consent of the target’s legal coun-
sel. Yet independent counsel Starr’s 
staff reportedly confronted Monica 
Lewinsky, in the first contact they had 
with her, at a shopping mall outside 
the presence of her counsel for the ex-
press purpose of offering her an immu-
nity deal. Indeed, it has been alleged 
that the independent counsel’s office 
made the immunity deal contingent 
upon her NOT contacting her counsel. 
The press has reported that the judge 
supervising independent counsel 
Starr’s grand jury proceedings issued a 
sealed opinion expressing concern 
about the actions of the independent 
counsel in this matter and indicating 
she may refer the matter to the Justice 
Department’s Office of Professional Re-
sponsibility which is authorized to ex-
amine alleged violations of the rules 
prohibiting contact with a represented 
person. 

There’s more. Independent counsel 
Starr issued subpoenas to force two 
bookstores to disclose all purchases by 
Monica Lewinsky over a 2 year period. 
The bookstores, supported by the pub-
lishing and bookselling communities, 
the American Library Association and 
others, moved to quash the subpoenas. 
Ruling that the subpoenas implicate 

the First Amendment, the presiding 
judge required Starr to provide addi-
tional justification for the subpoenas. 
The American Booksellers Foundation 
for Free Expression has stated that ‘‘in 
the long experience’’ of their members, 
these subpoenas are ‘‘unprecedented’’ 
in their breadth and ‘‘threaten free 
speech by making people afraid that 
the government will find out what they 
are reading.’’ 

Then there are the subpoenas Starr 
has issued to news organizations to ob-
tain nonpublic information from their 
news gathering efforts. Long-standing 
Justice Department regulations cau-
tion federal prosecutors against such 
subpoenas in order to safeguard free-
dom of the press. The regulations re-
quire trying elsewhere for the informa-
tion, negotiating requests for informa-
tion first, and, in a final provision that 
a court has found falls within the ex-
ception to the compliance requirement, 
obtaining the Attorney General’s per-
mission prior to issuing a subpoena. 
Despite the established policy discour-
aging media subpoenas, independent 
counsel Starr and independent counsel 
Donald Smaltz have issued subpoenas 
to news organizations on several occa-
sions. When ABC News objected to one 
such subpoena, Starr stated in a court 
pleading that the Justice regulations 
‘‘do not govern an Independent Coun-
sel, who, by statutory design, operates 
for the most part outside the Depart-
ment of Justice.’’ 

Then there are the subpoenas Starr 
issued calling a White House aide be-
fore the grand jury to question him 
about his communications with the 
media and calling another White House 
aide before the grand jury to question 
him about his communications with 
his local Democratic party. In both 
cases, Starr created the appearance of 
using the grand jury to silence or in-
timidate critics of his office—surely 
not an established practice of the Jus-
tice Department. 

Then there is the subpoena to Monica 
Lewinsky’s mother despite a stated 
policy in the U.S. Attorneys’ Manual 
that, ‘‘the Department will ordinarily 
avoid seeking to compel the testimony 
of a witness who is a close family rel-
ative of . . . the person upon whose 
conduct grand jury scrutiny is focus-
ing.’’ 

The list goes on. 
The key question, here, is whether 

the actions taken by Starr were in 
compliance with established Justice 
Department policies or whether they 
were actions that no ordinary federal 
prosecutor would take. The test, by the 
way, is not whether a judge would up-
hold the action in a court of law—pros-
ecutorial conduct not in accordance 
with Justice policies may still be legal. 
The proper test is not whether the 
prosecutor’s action is legal, but wheth-
er it is the type of action that the Jus-
tice Department has determined rep-
resents what federal prosecutors ought 
to be doing. 

A federal prosecutor may be legally 
able to subpoena a target’s mother, but 
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should he? A federal prosecutor may be 
legally able to subpoena a Secret Serv-
ice agent, but should he? A federal 
prosecutor may be legally able to offer 
immunity to a target without telling 
her attorney, but should he? A federal 
prosecutor may be legally able to sub-
poena the media’s nonpublic informa-
tion, but should he? Justice Depart-
ment policy says, in most cases, he 
should not. Such policies raise serious 
questions as to whether independent 
counsel Starr is meeting his legal obli-
gation to comply with Justice Depart-
ment policies. 

Starr is not, by the way, the only 
independent counsel to raise these con-
cerns. Independent counsel Smaltz, ap-
pointed to determine whether then-Ag-
riculture Secretary Mike Espy violated 
criminal laws, is another example. One 
key issue in this area involves the role 
that courts play in enforcing inde-
pendent counsel compliance with Jus-
tice Department policies, as mandated 
by statute. To date, several courts 
have held that criminal defendants 
lack standing to enforce such compli-
ance and have declined to examine the 
substance of their claims. One judge 
handling a prosecution by independent 
counsel Smaltz went further, all but 
reading the requirement to comply 
with Justice Department policies out 
of the law. 

The case involved Ronald Blackley, 
one time chief of staff to Secretary 
Espy. Independent counsel Smaltz 
charged Blackley, among other crimes, 
with making false statements on a fi-
nancial disclosure form. Blackley 
moved for dismissal, in part by citing 
section 9–85A.304 of the U.S. Attorneys’ 
Manual which he said prohibited: 
prosecuting alleged violations of financial 
disclosure requirements under 18 U.S.C. 1001 
‘‘unless a nondisclosure conceals significant 
wrongdoing.’’ . . . [T]here is no allegation of 
any underlying wrongdoing. . . . We have 
found no case where an individual filer has 
been criminally prosecuted in a situation 
similar to this one. 

In a published decision, United States v. 
Blackley, 986 F. Supp. 607 (1997), the 
judge held the following: 

It undeniable that Congress’s addition of 
section 594(f) to the Independent Counsel 
statute in 1982 created somewhat of a par-
adox between that provision’s purpose and 
the rationale underlying the overall Inde-
pendent Counsel framework. On the one 
hand, through section 594(f)(1), Congress is 
ensuring that there are not two different 
standards of justice depending on the pros-
ecutor; that ‘‘treatment of officials is equal 
to that given to ordinary citizens under 
similar circumstances.’’ . . . To prevent 
against public officials being subject to po-
tentially capricious prosecutorial conduct, 
an Independent Counsel needs to be tethered 
to some quantifiable standard, and the De-
partment of Justice policy guidelines pro-
vide arguably the most complete, detailed 
and time-tested standards available. Fur-
thermore . . . adherence to the executive 
branch’s established prosecutorial guidelines 
helps to guard against constitutional separa-
tion-of-powers challenges to the Independent 
Counsel statute. . . . On the other hand, if an 
Independent Counsel is supposed to operate 
as nothing more than the identical twin of 

the Department of Justice, with no permis-
sible variance in prosecutorial discretion, 
then the need for the Independent Counsel 
structure becomes highly questionable. . . . 
For the Independent Counsel to play a mean-
ingful role, he or she is necessarily expected 
to act in a manner different from, and some-
times at odds with, the Department of Jus-
tice. . . . Therefore, the Independent Counsel 
may prosecute this case, even if said pros-
ecution is contrary to the general prosecu-
torial policies of DOJ. . . . Potential crimi-
nal ethical violations that may be too small 
to concern the Department of Justice are 
nonetheless properly within the purview of 
the Independent Counsel because the Inde-
pendent Counsel is, in a sense, charged with 
the responsibility of ensuring that public of-
ficials have maintained the highest stand-
ards of ethical conduct. 

The court then upheld the indictment 
of Blackley, ruling that it was irrele-
vant whether or not the charge in ques-
tion complied with Justice Department 
policy. 

Contrary to the court’s ruling, how-
ever, Congress has never charged inde-
pendent counsels with ethics enforce-
ment. Independent counsels are federal 
prosecutors required to act in accord-
ance with established Justice Depart-
ment policies. The Blackley decision 
misreads both the law and the legisla-
tive history, not only by expanding the 
mission of independent counsels be-
yond criminal law into ethics enforce-
ment, but also in essentially reading 
out of the statute the requirement that 
independent counsels comply with Jus-
tice Department policies. 

The Blackley decision is now on ap-
peal. It brings legal focus to the issue 
of independent counsel compliance 
with established Justice Department 
policies—its importance to the law and 
the question of how to enforce it. 

The Supreme Court stated the fol-
lowing in a 1935 case about prosecu-
torial misconduct, Berger v. United 
States, 295 U.S. 78: 

The United States Attorney is the rep-
resentative not of an ordinary party to a 
controversy, but of a sovereignty whose obli-
gation to govern impartially is as compel-
ling as its obligation to govern at all; and 
whose interest, therefore, in a criminal pros-
ecution is not that it shall win a case, but 
that justice shall be done. . . . He may pros-
ecute with earnestness and vigor—indeed, he 
should do so. But, while he may strike hard 
blows, he is not at liberty to strike foul ones. 
It is as much his duty to refrain from im-
proper methods calculated to produce a 
wrongful conviction as it is to use every le-
gitimate means to bring about a just one. 

This language applies with equal force 
to an independent counsel, and manda-
tory compliance with established Jus-
tice Department policies is a means to 
that end. 

As the chief law enforcement officer 
of the United States, the Attorney 
General is responsible for ensuring that 
‘‘no one is above the law.’’ The law re-
quires independent counsel compliance 
with established Justice Department 
policies. Where there is evidence that 
independent counsels are not com-
plying with Justice Department poli-
cies, the Attorney General has a legal 
obligation to determine if that is so 

and, if so, to take whatever action is 
appropriate to obtain independent 
counsel compliance. In light of court 
rulings that persons who are the vic-
tims of independent counsel non-
compliance lack standing to contest 
the independent counsel’s actions in 
this area, no one other than the Attor-
ney General has the responsibility and 
the capability to enforce independent 
counsel compliance with the law. 

If the Attorney General does not act, 
we need to understand why. If the rea-
son is that the Attorney General feels 
she has insufficient statutory author-
ity to obtain independent counsel com-
pliance with Justice Department poli-
cies, we need to clarify the statute. If 
the reason is not the wording of the 
law, but politics that makes it impos-
sible for the Attorney General to insist 
on compliance, we need to design new 
enforcement mechanisms which are 
more politically feasible. Stronger en-
forcement mechanisms could include, 
for example, amending the law to re-
quire an independent counsel to obtain 
from the Attorney General a certifi-
cation of compliance with Justice De-
partment policies before seeking court 
enforcement of a subpoena or filing an 
appeal of a question of law, or adding a 
provision giving affected persons legal 
standing in court to force independent 
counsel compliance with Justice De-
partment policies. 

The requirement for compliance with 
Justice Department policies is central 
to the law’s constitutionality and fair-
ness. The Attorney General and the At-
torney General alone can enforce it. 
Since an independent counsel is not 
above the law, the Attorney General 
must enforce Section 594(f), which is 
the law of the land and essential to the 
independent counsel law’s constitu-
tionality and purpose. 

f 

ISRAELI MEMBERSHIP IN A 
UNITED NATIONS REGIONAL 
GROUP 
Mr. MOYNIHAN. Mr. President, 

today a unanimous Senate will state in 
clear and simple terms that we will no 
longer abide by the discrimination 
faced by Israel at the United Nations. I 
speak of the fact that Israel is excluded 
from a United Nations regional group. 
Israel is the only one of the 185 member 
states of the United Nations barred 
from membership in a regional group. 
The United Nations member states 
have organized themselves by regional 
groups since before Israel joined the 
United Nations in 1949. Membership in 
a United Nations regional group con-
fers eligibility to sit on the Security 
Council, the Economic and Social 
Council, as well as other United Na-
tions councils, commissions, and com-
mittees. 

For the first time, the Senate pro-
vides notice of its intention to work to 
end this Cold War anachronism. One 
sorry throwback to an era when the in-
stitutionalized isolation of Israel was a 
given in international affairs—the ugly 
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